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      General Terms and Conditions of Promstahl GmbH

Here you can download the terms and conditions of sale, delivery and payment as well as the terms and conditions of purchase and assembly of PROMStahl GmbH as PDF files.
  
  
  




  
    
    Terms and Conditions of Sale, Delivery and Payment  


  
    

        
  
      A. Applicability of the Terms and Conditions
1. These terms and conditions of sale, delivery and payment shall apply exclusively to entrepreneurs conducting business activity or independent professional, and legal persons under public law. Quotations, deliveries and services of PROMStahl GmbH (hereinafter referred to as the Supplier) shall be subject to these terms and conditions. Accordingly, they shall also apply to all future business relations, even if they are not expressly agreed again. Confirmations of the purchaser which refer to their trade and conditions, e.g. VOB [standardised German order and construction work terms and conditions] and their rules on liquidated damages, are hereby excluded.
2. Different terms and conditions shall apply only if they are confirmed in text form by the supplier.

 

B. Quotation, conclusion of a contract and delivery time
1. Quotations of the supplier shall be non-binding. Statements of acceptance and all orders require an order confirmation by the supplier in text form to be effective. The same shall apply to additions, changes and additional agreements.
2. Sales advisors and sales representatives shall not be entitled to make or change binding agreements on contractual dates on behalf of the supplier, in particular delivery dates and liquidated damages, or to make other assurances (waiver of power of attorney).
3. Only the supplier’s confirmation of the order in text form shall be authoritative for the scope and delivery time and for service/performance. Oral agreements and amendments shall require confirmation by the supplier in text form. The supplier shall carry out its services based on the agreed properties and recognised technical rules: no special guarantees shall be granted. The supplier reserves the right to make changes in design and other technical modernisations, and adjust the system/equipment subject to the contract until it is completed, without the prior consent of the purchaser, provided the quality, performance and other technical parameters are not deteriorated thereby. Partial deliveries shall be acceptable, if they not put a heavy burden on the purchaser.
4. The supplier shall only comply with official regulations and requirements if it is informed about them in a timely manner and they are expressly included in its order confirmation.
5. Products or parts cannot be returned. If the return of catalogue goods has been contractually agreed, this shall only be possible for goods which can be reused. Unless otherwise agreed, the supplier shall refund 60% of the value of the goods in this case. Damaged used parts shall be disposed of against payment on request.
6. The supplier shall meet any agreed delivery date, if all commercial and technical issues between the parties to the contract are clarified and the purchaser fulfils all its obligations, e.g. advance payment. Otherwise, the delivery date shall be extended accordingly. In the event of late payment of the advance and/or instalment, the supplier shall have the right, after sending a remainder, to withhold its delivery or not to deliver. The next condition for meeting the delivery date shall be correct and timely procurement from sub-suppliers. In case of possible delays, the supplier shall inform about them as soon as possible. Any further changes the purchaser may request shall extend the delivery date. Following agreement on the requested change, the delivery time shall start anew. If failure to meet the delivery date shall be due to a fault majeure event, disputes between employees and employers which are beyond the supplier’s reasonable control, then the delivery date shall be extended accordingly. This shall also apply to cases where such circumstances affect a sub-supplier. The supplier shall notify the purchaser of the occurrence and cessation of such circumstances as soon as possible. The delivery date shall be deemed to have been met, if the delivery item has left the supplier’s works by the time it expires.
7. If dispatch of the goods is delayed for reasons attributable to the purchaser, it shall be charged – from the 14th day of notification of readiness for dispatch – with costs of storage, in the case of storage at the supplier’s works, amounting to 0.5% of the invoice for each month. The supplier shall have the right, after setting an appropriate date and following its ineffective expiry, to dispose of the delivery item otherwise and to deliver the goods to the purchaser within the appropriate, extended period.

 

C. Price and payment terms and conditions
1. Unless otherwise agreed, the prices shall be those quoted at the supplier’s works, including loading at the works but excluding packaging, transport, unloading, and assembly. VAT at the statutory rate applicable from time to time shall be added to the prices.
2. Unless otherwise agreed, payments by bank transfer must be made to the supplier’s account without any deductions as follows:
40% as advance payment after receiving order confirmation/before delivery against submission by the supplier of an advance payment guarantee issued by a credit institution or insurer based in the European Union, the remaining 60% immediately after the delivery, in cash without deductions. No interest shall be charged on the advance payment.
3. Partial deliveries and performance shall be acceptable, unless unreasonable for the purchaser, taking into account the supplier’s interest. In the case of permissible partial deliveries and partial implementation of the contract, the payment term for the amount applying to partial deliveries or partial implementation of the contract shall be determined in accordance with C.2.
4. Retention of payment on the account of any counterclaims of the purchase not admitted by the supplier or not established by a final judgment as well as any setoff against such counterclaims shall be excluded, unless the right of retention or the counterclaims arise from the same contractual relationship as the supplier’s claim.
D. Termination of the contract by the purchases, lump sum damages
If the purchaser is entitled to terminate the contract and does so, or if the supplier withdraws from the contract for reasonable reasons due to a culpable breach of the contract, then the supplier shall be entitled to demand liquidated damages equalling 20% of the net order value. The supplier reserves the right to claim higher damages. The purchaser reserves the right to prove lesser damage.

 

E. Transfer of risk
1. The risk of accidental loss and accidental deterioration shall transfer to the purchaser as soon as the products have been handed over to the person responsible for transport or have left the supplier’s warehouse for shipment. In the case of acceptance by the purchaser, the risk shall transfer to the purchaser upon notification of readiness for acceptance. This shall also apply to partial deliveries and situations in which the supplier has committed to perform other services, e.g. assembly.
2. The risk of accidental loss or accidental deterioration of the condition of the products shall transfer to the purchaser when the purchaser is in default with acceptance at the latest.

 

F. Retention of title
Delivered products shall remain the property of the supplier until the agreed price has been paid in full and all claims to which the supplier is entitled against the purchaser under the business relationship have been settled. The purchaser shall be obliged to handle products subject to the retention of title with care for the duration of such retention of title. In particular, it shall be obliged to insure the products at its own expense against damage by fire, water and theft at replacement value. At the request of the supplier, the purchaser shall produce proof of insurance. The purchaser shall hereby assign all claims for compensation under such insurance to the supplier. The supplier hereby accepts such assignment. If an assignment is not acceptable, the purchaser shall instruct the insurer to make all payments exclusive to the supplier. Further claims of the supplier shall remain unaffected.
2. The purchaser shall not be authorised to pledge the products subject to the retention of title, transfer them by way of security, or make any other dispositions which endanger the supplier’s title. In the case of seizure or other interventions of third parties, the purchaser shall immediately inform the supplier in writing and provide all necessary information, notify the third party of the supplier’s title, and cooperate with regard to the supplier’s actions to protect the products subject to the retention of title. If the third party is unable to reimburse the supplier for any judicial or extrajudicial cost incurred in enforcing the supplier’s title, the purchaser shall be obliged to compensate the supplier for the resulting damage, unless the purchaser is not responsible for the breach of the obligation.
3. In the event of infringing behaviour, in particular delay in payment by the purchaser, the supplier shall have the right, without prejudice to its other rights, to withdraw from the contract following a grace period set by the supplier. The purchaser shall immediately provide the supplier or its representatives with access to the products subject to the retention of title and release them. After due notice in due time, the supplier may otherwise dispose of the products subject to the retention of title in order to satisfy its due claims against the principal.
4. Purchaser’s combination of the products subject to the retention of title with other items not belonging to the supplier shall always be done for the supplier. If the products are combined with other items not belonging to the supplier, the supplier shall acquire joint ownership of the new property in the ratio of the value of the delivered products to other items at the time of combination. The purchaser shall store new items in a safe place for the supplier. In all other aspects, the same provisions shall apply to the item obtained from the combination as to the products subject to the retention of title.
5. At the request of the purchaser, the supplier shall release the securities to which it is entitled to the extent the realisable value of the security, considering usual deduction of the bank’s assessment, exceed 15% of the supplier’s claims under the business relationship with the purchaser. The basis for the valuation shall be the invoice value of the products subject to the retention of title, and for receivables – the nominal value. The choice of items to be releases shall be at the supplier’s discretion.
6. The purchaser shall be entitled to resell the purchased item in the ordinary course of business; however, it shall assign to the supplier all claims equalling the final invoice amount (including VAT) on the account of purchaser’s claims against its customers or third parties for resale, irrespective of whether the purchased item has been resold without or after processing. The purchaser shall remain authorised to collect this receivable even after the assignment. It shall not affect the supplier’s right to collect receivables on its own. However, the purchaser undertakes not to collect receivables as long as it meets its payment obligations from the earned profits, is not in default with payment, and in particular no application for insolvency proceeding has been filed and no payments have been withheld. In such a case, the supplier may require the purchaser to disclose the assigned claims and the debtors, provide all information required for collection, submit related documents, and inform the debtors (third parties) about the assignment.

 

G. Assembly
The Supplier’s Special Terms and Conditions of Assembly shall additionally apply to assembly.

 

H. Claims for defects
With regard to delivery defects, the supplier shall provide a guarantee excluding any further claims – except for the claims set out Section J above – under on the following terms and conditions:
1. The obligation to examine the goods and notify of defects pursuant to article 377 of the German Commercial Code (HGB) shall also apply to the purchaser who is not a merchant within the meaning of law. Hidden defects must be reported to the supplier in text form as soon as they have been discovered. The purchaser should describe the defects in text form, informing the supplier about them. Furthermore, a prerequisite for claims on the account of defects caused by the purchaser shall be that during planning, construction, assembly, connection, installation, commissioning, operation and maintenance of the products, the specifications, remarks, guidelines and conditions included in technical notes, assembly and operating manuals, and other documents regarding individual products shall be met, in particular that maintenance is properly carried out and documented, and recommended parts are used.
2. All parts, which are found to be defective due to circumstances prior to the transfer of risk, shall be repaired or replaced with defect-free parts free of charge at the supplier’s discretion. The other party shall be notified of the discovery of such defects in writing. Replaced parts shall become the property of the supplier. The purchaser, after consulting the supplier, shall provide the supplier with time and allow it to order all repair works and replacement deliveries it deems necessary; otherwise, the supplier shall be relieved from liability for the consequences arising therefrom. With regard to direct costs which arise in connection with repair works or replacement delivery, the supplier shall incur – if the complaint proves justified – the cost of the replacement delivery including shipment. Furthermore, it shall bear the cost of disassembly and assembly, as well as the cost of any necessary deployment of fitters and assistants, including travel expenses, provided this does not impose a disproportionate burden on the supplier.
3. According to the applicable regulations, the purchaser shall have the right to withdraw from the contract – considering statutory exemptions – upon the ineffective expiry of the term given to the supplier for repair or replacement delivery related to the defect. If there is only a minor defect, the purchaser shall have the right only to reduce the contractual price. Beyond this, the right to reduce the contractual price shall remain excluded.
4. If the purchaser or a third party make corrections in an unprofessional manner, the supplier shall not be held liable for the consequences arising therefrom. The same shall apply to a change in the delivery item made without prior consent of the supplier.
5. Descriptions and data regarding the prices, weights, dimensions, performance, power consumption etc. included in the provided documentation or catalogues, prospectuses, letters, announcements, drawings, pricelists etc. shall be binding, taking into account the tolerances from DIN EN standards.
6. No guarantee shall be granted with regard to lightfastness of plastic and painted coatings, or deliverables which, due to their material properties or method of application, are subject to increased wear and tear (e.g. gaskets, permanently elastic welds, plastic bearings).
7. Claims of the purchaser for reimbursement of expenses instead of damages in lieu of performance shall be excluded, unless the expenses would also be claimed on reasonable grounds by a third party. Roszczenia zamawiającego o zwrot wydatków zamiast odszkodowania w miejsce wykonania są wykluczone, chyba że wydatki byłyby również dochodzone na uzasadnionej podstawie przez stronę trzecią. Claims of the purchaser according to article 439 section 2 sentence 1 of the German Civil Code (BGD) shall be excluded, unless the supplier is held liable for the defect. Articles 327t, 327u, 445a, 445b, 445c, 478 and 479 of the BGB shall remain unaffected.

 

I. Liability
1. If the delivery item cannot be used by the purchaser in accordance with the contract through the supplier’s fault as a result of omissions or faulty execution of proposals and advice before or after concluding the contract, or due to infringement of other contractual obligations – in particular the operating and assembly manual of the delivery item – then the regulations under Section J and J.2. shall apply, excluding any further claims of the purchaser.
2. In the case of damage which has not occurred in the delivery item itself, the supplier shall only be held liable – regardless of legal basis – (1) for wilful actions, (2) in the event of gross negligence of company bodies or managers, (3) in the event of culpable exposure to danger of loss of life or health, (4) in the event of defects deliberately concealed by the supplier, or if the supplier guaranteed freedom from defects, (5) in the event of defects of the delivery item, if liability for personal injury or property damage to items in private use is held in accordance with the principles of product liability. In the event of culpable violation of essential contractual obligations, the supplier shall be held liable also for gross negligence of persons other than managers and for slight negligence.

 

J. Limitation of claims
The period of limitation for claims of the purchaser on the account of defects shall be one year. If defective products have been used in accordance with their intended purpose in a building and caused the defect, or if the defect concerns a building, the limitation period shall be five years. According to sentence 1 above, the period of limitation shall also apply to tort claims based on a defect in the products. The limitation period shall begin to run upon delivery of the products. Shortening of the limitation period shall not apply to the liability of the supplier for claims arising from a breach of the guarantee or damage for culpable exposure to danger of loss of life or health, or injury, for willful and gross negligence and for product defects, or to the extent the supplier has assumed the risk of the order. The supplier’s position regarding a complaint for a defect reported by the purchaser shall not be deemed to be a start of negotiations concerning the complaint or circumstances constituting the basis for the complaint, if the complaint for defects is rejected by the supplier in it entirety.

 

K. Force majeure
1. If force majeure prevents the supplier from fulfilling its contractual obligations, in particular delivery of the products, the supplier shall be relieved from its obligation to implement the contract for the duration of the obstacle and a reasonable start-up period, without being obliged to pay damages to the purchaser. The same shall apply to a situation where fulfilment of the obligations by the supplier is disproportionate hindrance or temporary prevention due to unforeseeable circumstances for which the supplier is not held liable, in particular due to industrial disputes, official measures, shortages of power, obstacles in supplier’s delivery, or serious operational disruptions. This shall also apply to a situation where such circumstances arise with a sub-supplier. If the supplier is relieved from the delivery obligation, it shall return all advance payments made by the purchaser.
2. The supplier shall have the right to withdraw from the contract after a reasonable period, if such an obstacle continues for longer than four months and the supplier is not interested in the implementation of the contract due to the obstacle. At the request of the purchaser, the supplier shall declare upon the expiry of the said period if it exercises its right to withdraw from the contract or deliver the products within an appropriate period.

 

L. Competent court
If the supplier is a merchant or legal person under public law, or constitutes a separate public-law asset, the exclusive court for disputes arising out of the contractual relationship shall be the competent court having jurisdiction over the supplier’s registered office.

 

M. Governing law
To the contractual relationship between the supplier and the purchaser, the law of the Federal Republic of Germany shall apply exclusively, without the United Nations Convention on Contracts for the International Sale of Goods (CISG).
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    General Purchasing Conditions of PROMStahl GmbH (in German)  


  
    

        
  
      § 1 Geltungsbereich
(1) Unsere Einkaufsbedingungen gelten ausschließlich. Entgegenstehende oder von unseren Bedingungen abweichende Bedingungen des Lieferanten werden nicht anerkannt.

(2) Unsere Einkaufsbedingungen gelten nur gegenüber Kaufleuten i. S. des § 24 AGBG.

(3) Unsere Einkaufsbedingungen gelten auch für alle künftigen Geschäfte mit dem Lieferanten.

 

§ 2 Angebot
Der Lieferant ist verpflichtet, unsere Bestellung innerhalb einer Frist von zwei Wochen anzunehmen und zu bestätigen.

 

§ 3 Preise – Zahlungsbedingungen
(1) Der in der Bestellung angegebene Preis ist bindend.

(2) Die gesetzliche Mehrwertsteuer ist nicht im Preis enthalten.

(3) Wir bezahlen, sofern nichts anderes schriftlich vereinbart ist, den Kaufpreis innerhalb von 14 Tagen ab Lieferungs- und Rechnungserhalt netto.

 

§ 4 Lieferzeit – Lieferverzug
Der in der Bestellung angegebene Liefertermin ist bindend.

 

§ 5 Mängeluntersuchung
Wir sind berechtigt, dem Lieferanten nicht vereinbarungsgemäß gelieferte oder beschädigte oder mangelhafte Ware zur Verfügung zu stellen und Gutschrift zu verlangen, gleichviel, ob solche Mängel sofort erkennbar sind oder sich erst bei Be- und Verarbeitung oder nach Inbetriebnahme zeigen.

 

§ 6 Gewährleistung
(1) Die gesetzlichen Gewährleistungsansprüche stehen uns ungekürzt zu. Wir sind unabhängig davon berechtigt, vom Lieferanten nach unserer Wahl Mangelbeseitigung oder Ersatzlieferung zu verlangen. In diesem Fall hat der Lieferant die zum Zweck der Mangelbeseitigung oder Ersatzlieferung erforderlichen Aufwendungen zu tragen. Das Recht auf Schadensersatz bleibt vorbehalten.

(2) Die Gewährleistungsfrist beträgt 24 Monate ab Gefahrübergang.

§ 7 Eigentumsvorbehalt
Sofern wir Teile beim Lieferanten beistellen, behalten wir uns hieran das Eigentum vor. Verarbeitung oder Umbildung durch den Lieferanten werden für uns vorgenommen. Im Falle der Verarbeitung oder Vermischung erwerben wir das Miteigentum an der neuen Sache im Verhältnis des Wertes unserer Sache zu den anderen verarbeiteten Gegenständen zur Zeit der Verarbeitung.

 

§ 8 Vertraulichkeit
Der Lieferant hat alle erhaltenen Informationen – wie insbesondere Fertigungszeichnungen, Stücklisten, Formen, Muster, Modelle, Profile – vertraulich zu behandeln und nicht an Dritte weiterzugeben. Der Lieferant hat alle ihm übergebenen Unterlagen dem Besteller auf Verlangen jederzeit herauszugeben, ohne dass sich der Lieferant auf ein Zurückbehaltungsrecht berufen darf. Herausgabeort ist Gehrden. Sofern der Lieferant für die Erfüllung seiner Verpflichtungen gegenüber dem Besteller Werkzeuge
hergestellt hat, darf der Lieferant diese Werkzeuge nicht für Dritte benutzen oder Dritten überlassen.

 

§ 9 Erfüllungsort – Gerichtsstand
Erfüllungsort für unsere Zahlungen ist Gehrden. Ist der Lieferant im Handelsregister eingetragen oder eine juristische Person des öffentlichen Rechts oder öffentlich-rechtliches Sondervermögen, so ist ausschließlicher Gerichtsstand für die sich aus dem Vertragsverhältnis ergebenen Streitigkeiten Gehrden bzw. Hannover. Wir sind jedoch berechtigt, den Lieferanten auch an seinem Wohn- oder Geschäftssitz zu verklagen.
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    Installation conditions of PROMStahl GmbH (in German)  


  
    

        
  
      Montagevoraussetzungen

Der Auftraggeber hat dafür zu sorgen, dass vor Montagebeginn die nachfolgend genannten Vorraussetzungen geschaffen wurden:

 

Beschaffenheit von Wänden, Decken und Fussböden
Die Konstruktion von Wänden, Decken und tragenden Teilen muss den statischen Anforderungen für eine Montage der Liefergegenstände genügen.

Im Bereich der Montagestelle eines Tores muss ein ebener, fester Fußboden, mindestens Rohbeton, vorhanden sein. Der Fußboden muss in Anlehnung an die DIN EN 12489 ein nach außen gerichtetes Gefälle von größer 5 Grad haben, welches 150 mm hinter der Toranlage beginnt. Löcher und hochstehende Hindernisse sind vom Auftraggeber zu beseitigen. Leitern, Geräte und Hebebühnen müssen vom Auftragnehmer standfest aufgestellt werden können.

Oberhalb und neben der Montagestelle müssen alle Mauer- und Putzarbeiten abgeschlossen sein. Notwendige Verfugungsarbeiten sind bauseitige Leistungen, die mit unseren Monteuren abgestimmt werden sollten.

Die Montage sollte nach Möglichkeit erst nach Fertigstellung des endgültigen Fußbodens erfolgen. Sollte dieses nicht möglich sein, hat der Auftraggeber rechtzeitig vor Montagebeginn verbindliche Angaben über die Oberkante des fertigen Fußbodens machen.

 

Unterrichtung über besondere Sicherheitsvorschriften
Der Auftraggeber hat die Monteure des Auftragnehmers über besondere Sicherheits- und Koordinierungsvorschriften, wie bedingte Schweißerlaubnis oder Rauchverbot, zu unterrichten.

Die Bereitstellung von Erste-Hilfe-Einrichtungen und Feuerlöscheinrichtungen nach den Unfallverhütungsvorschriften und der Baustellenverordnung obliegt dem Auftraggeber.

 

Zufahrt
Die Montagestellen müssen für das Montagepersonal sowie für Liefer- und Montagefahrzeuge mit ca. 3 to Gesamtgewicht zulässig sein und sind für die Dauer der Montage von allen Hindernissen, wie z. B. Baumaterial, freizuhalten.

 

Lagermöglichkeit
Der Auftraggeber hat dem Auftragnehmer die Möglichkeit zu verschaffen, die angelieferten Waren vor Diebstahl und Witterungseinflüssen im Umkreis von 25 m vom Einbauort geschützt zu lagern. Elektrische Betriebsmittel müssen trocken gelagert werden.

 

Bauseitige Leistungen
Alle erforderlichen Vorarbeiten im Zusammenhang mit den Montagestellen, z.B. die bauseitige Erstellung von Montagerahmen, müssen vom Auftraggeber gemäß den Einbauzeichnungen des Auftragnehmers rechtzeitig ausgeführt worden sein. Sollten auf Grund einer ungenauen Vorbereitung der Montagestelle zusätzliche Leistungen zu dem bisherigen, vertraglichen Inhalt hinzukommen, so steht dem Auftragnehmer nach vorheriger Ankündigung ein zusätzlicher Vergütungsanspruch zu.

Der Auftraggeber hat das erforderliche Hebezeug (wie Kran, Stapler o.ä.) für das Abladen und Einsetzen der Liefergegenstände in die Einbaustellen sowie das erforderliche Bedienungspersonal kostenlos zu stellen.

Soweit Liefergegenstand elektrisch betriebene Überladebrücken und Tore sind, hat der Auftraggeber die bauseits zu verlegenden Versorgungs- und Steuerleitungen auf seine Kosten durch autorisiertes Fachpersonal gemäß den vom Auftragnehmer zur Verfügung gestellten Einbauzeichnungen und Schaltplänen über einen Hauptschalter an die Einspeisungen der Liefergegenstände anzuschließen.

Nach beendeter Montage hat der Auftraggeber auf seine Kosten die Einbaurahmen der Überladebrücken zu vergießen.

Vor der Abnahme dürfen Schutzbezüge von Fenstern und Torblättern nicht bauseitig entfernt werden. Eventuelle Reinigungsarbeiten an Toren müssen abgestimmt werden.

Im Falle einer Unterbrechung von bereits begonnenen Montagearbeiten hat der Auftraggeber gemäß § 4 Nr. 10 VOB/B auf Verlagen des Auftragnehmers gemeinsam mit diesem den Zustand der erbrachten Leistungen festzuhalten und das Ergebnis schriftlich niederzulegen. Diese Zustandsfeststellung zieht die Wirkungen einer echten Teilabnahme nach sich.

 

Montagebereich Freiräume
Das Bauwerk, in das der Liefergegenstand eingebaut werden soll, muss mit Ausnahme der Montagestelle allseitig geschlossen sein. Bei der Montagestelle der Anlagen müssen Freiräume im Bereich des Fußbodens, der Innen- und Außenwände und der Decke gegeben sein, damit in diesen Freiräumen unter Einhaltung der vorgeschriebenen Befestigungs- und Sicherheitsvorschriften montiert werden kann.

 

Elektroanschluss
Im Umkreis von 20 m von der Montagestelle muss ein kostenloser Baustrom zur Verfügung stehen, und zwar 230 V Wechselspannung abgesichert mit 20 A und
400 V Drehstrom abgesichert mit 25 A.

 

Wir danken Ihnen für Ihre Aufmerksamkeit und Ihr Verständnis.
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      Contact
  
  
  




        
  
      PROMStahl GmbH
Ronnenberger Straße 20
30989 Gehrden
Germany
 

Phone: +49 5108 879 270
Fax: +49 5108 879 2710
 

info@promstahl.de
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